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Thursday, 9 October 1997

J U D G M E N T

1. MR JUSTICE SULLIVAN: In this matter Mr Manning seeks leave to apply on behalf of Mr Nortrop to challenge a decision of the Housing Benefit Review Board of the Doncaster Metropolitan Borough Council in which, in decisions dated 4 November 1996 and 24 January 1997, it decided that the applicant was not entitled to any housing benefit because he was not under a liability to pay rent.

2. The background may be stated quite shortly. The applicant moved into the premises in May 1993 situated above a shop, and in the shop his landlord Mr Sowerby operated a business under the name National Motor Insurance. The essence of the applicant's claim was that he and Mr Sowerby orally agreed that he could reside in the property at a rent of £50 a week, inclusive of Council tax. He had just been made redundant. Both of them were aware he would not be able to meet that rent from his own resources but Mr Nortrop had agreed that when he had sold some land he owned at 4 Ashfield Road, Balby, Doncaster he would pay the arrears to Mr Sowerby from the proceeds of sale.

3. Mr Nortrop made an application to the DSS for assistance in 1993. For various reasons, that was not processed in 1993 and the relevant forms were not received by the authority until about February 1994. Shortly after moving into the premises, he suffered an injury. He has been on incapacity benefit since August 1993, and since he has lived at the property he has paid the Council tax, for which he received Council tax benefit, but has paid no rent.

4. The matter was first considered by the council's officers, who thought there was a liability to pay but that the liability was simply to pay a lump sum and not a periodic rent. The matter went to the review board and there was a hearing. Mr Woodhouse presented Mr Nortrop's case. Evidence was heard from Mr Nortrop and from Mr Sowerby. The report of the proceedings is lengthy and detailed. It is clear that the board were not prepared to accept the officers' position and decided to look at the matter afresh for themselves. They decided they had to ask themselves two questions: first, was Mr Nortrop liable to pay for his accommodation, and secondly, if he was, was this liability one which fell within Regulation 10. It is not suggested that the board asked themselves the wrong questions.

5. The board made the point that it did not find any particular fact conclusively showed that the liability to pay rent did or did not exist. There was evidence which supported both views; but when viewing the evidence as a whole, the board found no liability existed, and they set out their reasons. They were in essence that there was absolutely nothing in writing. Whilst the board accepted that the absence of a written agreement did not show conclusively that there was no liability, they thought that the lack of anything in writing was, as they put it, one factor which was indicative of the intentions of the parties at the commencement and throughout the occupancy of the premises. They noted that Mr Sowerby had given in evidence he had let accommodation previously and had not required anything in writing, and Mr Sowerby was contending that the arrangement he had made with Mr Nortrop was no different. But the board noted that in those other cases the rent had actually been paid directly into his bank account, whereas in the present case not only was there nothing in writing but no rent had been paid for a period of over three years.

6. The board then went on to consider whether any action had been taken to deal with the arrears and found that no action had been taken. They recited in paragraph 25 Mr Sowerby's explanation for not taking action -- that is, because he had been suffering from personal problems and business problems -- and really getting rent from Mr Nortrop was the last thing on his mind. But the board went on to say that they accepted that the fact that there had not been rent nor action to recover rent was not conclusive that no rent liability existed and they accepted that Mr Nortrop's inability to pay a rent did not mean that no liability was intended. But they felt that if no rent was paid for a considerable period and no action for arrears was taken, this was consistent with there being no liability to pay rent. If a liability did exist, a satisfactory explanation was required as to why action to recover arrears had not been taken. Pausing there, it seems to me that can hardly be categorised as an unreasonable approach to take.

7. The board then went on to look at whether there was any satisfactory explanation as to why no action to recover arrears had been taken, and they found it difficult to accept that Mr Sowerby would allow a tenant to live in a flat for over three years without paying any rent at all if there was a liability to pay. They considered his reasons for not pursuing Mr Nortrop for the arrears, and did not find them convincing. They then referred to part of Mr Sowerby's case, which was that his business had been going through hard times, and the board made the point that in those sort of circumstances -- that is to say, if your business is going through hard times -- the need to collect outstanding payments should have been paramount. They simply did not find it credible that someone at Mr Sowerby's office could not have sent some sort of written demand for rent or served Mr Nortrop with a notice to quit.

8. Finally, dealing with the capital asset, the board made the point that if it had been contemplated that this would be used to pay off arrears when sold, it was reasonable to expect that Mr Sowerby would require Mr Nortrop to adhere to that element of their agreement. But the board had heard that planning permission had been granted in June 1995 but that the land was not at present on the market. There did not appear to have been any attempts to comply with that element of what was said to be the agreement.

9. That decision prompted a six-page letter from the Sheffield Law Centre making a very great number of detailed points on the evidence. That was responded to by the board in a report of 7 January, communicated to the applicants on 24 January. In that report, the board said (amongst other things) apropos of the various reasons given for not collecting rent, that it defied their common experience of life that a man in such financial need as was Mr Sowerby, would not seek to recover rent if there was a liability to pay rent. Hence the board found the reasons (that is, for not collecting rent) not credible. They had noted the further points made in the correspondence from the Law Centre but still did not find the reasons as to why the arrears were not pursued convincing.

10. Mr Manning seeks to criticise this decision on a number of grounds. Before dealing briefly with the points he raises, it is important, in my judgment, to remember that questions of fact, questions of credibility of witnesses and matters of judgment are matters for the panel. Their decision certainly is reviewable, but it is reviewable on normal Wednesbury grounds. They of course include the ground urged here, that the board's decision was perverse. But the court must be careful to avoid what is in essence a detailed rerun of the merits of the case.

11. The second point I would make is that although of course it is necessary to separate out various elements of the decision for the purposes of analysis, it is important that the decision letter is read as a whole and with a degree of common sense. Simply applying the latter element (that is to say, common sense), where one has the position that someone has moved into premises in May 1993 and, by the time the matter comes to be considered by the board in their meetings in October 1996, not only are there no documents but no rent has been paid whatsoever, no attempt in any real sense has been made to recover any alleged arrears of rent and, insofar as there was any reliance on the sale of a capital asset, no attempt seems to have been made to either dispose of or secure the disposal of that asset, it seems to me that Mr Manning has an uphill task to persuade the Court that in those circumstances a panel that concludes that in truth there really was no liability to pay rent was so unreasonable as to be perverse.

12. The four matters raised are firstly that the panel drew inferences from the absence of writing that were not justified because they apparently accepted that on other occasions Mr Sowerby had let the accommodation without requiring anything in writing. It seems to me, reading the relevant passages as a whole, that the board were making it perfectly plain that the lack of writing was not in itself decisive. It was one factor which was indicative of the parties' intentions. They found it very hard to believe that a businessman such as Mr Sowerby would not have put things in writing. They accepted that he had not done so in the past but noted that in those cases rent had actually been paid.

13. Secondly, as to the board's finding that no action for arrears had ever been taken by Mr Sowerby, Mr Manning has pointed me to two letters written in 1996, some three years after the beginning of the applicant's occupation of the premises. But it still seems to me that the board were perfectly correct in concluding that, for all practical purposes, no effective action had been taken by Mr Sowerby to seek to recover any arrears.

14. Mr Manning made the point that Mr Sowerby had explained why he felt unable to take action to recover the arrears -- because he had a personal and business problems -- and he criticised the board for concentrating on the business problems to the exclusion of the personal problems when saying that they did not find Mr Sowerby's business reasons for not pursuing Mr Nortrop convincing. In my judgment, that is not a fair criticism of the board's report. Paragraph 25 sets out in terms the reasons Mr Sowerby was advancing before the board as to why he had not pursued the arrears, which were primarily because he had been suffering many personal problems over the past few years, including the breakup of his marriage and the shrinking of his business, and he had been in such a state of depression that the last thing on his mind was whether or not Mr Nortrop was paying rent and whether or not he should commence proceedings against him to recover the arrears. So the board plainly took that on board but did not find it convincing. They added that, insofar as Mr Sowerby was pleading business difficulties, they did not find it credible that someone in business difficulties would not have been attempting to recover the rent.

15. Lastly Mr Manning says that inadequate reasons were provided. If they were going to draw these adverse inferences, it was incumbent on the panel to explain why they had done so. One must be careful to guard against requiring reasons for reasons. If the panel set out an argument, as they did in paragraph 25, and then say: "We do not find that convincing" or: "We do not find that credible", that seems to me to be an adequate reason. It is for the panel to decide issues of credibility, and to require more would effectively be requiring reasons for reasons.

16. In any event, I observe that the panel's first report is seven pages long and the second report is five pages long. In my view, there is a wealth of reasoning contained within these reports to justify what I am bound to say seems to me to be a perfectly common-sense decision, namely that the evidence in this case, whilst no one factor was conclusive, all pointed in the direction that there was no liability to pay rent. For those reasons, I am satisfied that this application is not arguable and I decline to grant leave.

17. MR MANNING: My Lord, may I have legal aid taxation.

MR JUSTICE SULLIVAN: Yes, Mr Manning.
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